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Overview 

￭ The U.S. power generation fuel mix continues to shift, driven in part by low natural gas prices, state renewable mandates, tightening 
environmental regulations, and lower installed costs of some generation technologies such as solar 

￭ On June 18, 2014, the U.S. Environmental Protection Agency (EPA) issued its proposed Clean Power Plan (CPP), a proposed 
greenhouse gas emissions regulation scheme for existing plants, promulgated under section 111(d) of the Clean Air Act 

￭ The rule is controversial: as an extension of EPA jurisdiction, for its potential cost of compliance,  
for the level and timing of its mandated emissions reductions, and for its possible impact on reliability 

￭ The proposed rule has been the subject of litigation commenced by private industry participants as  
well as states, which are charged with implementing the proposed rule. A final rule is expected  
mid-Summer 2015 

￭ This update summarizes the CPP and its context under the following topical headings: 

• The Clean Power Plan: The Six Big Environmental Rules for Fossil 

• An Overview of the Clean Power Plan 

• Recent Developments 

• Final Thoughts and Issues to Watch 
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In this update, readers will see 

the latest legal developments 

and timelines under key EPA- 

proposed regulations, a brief 

overview of EPA’s Clean 

Power Plan and related state 

emissions reduction goals, and 

recent developments and open 

issues. 
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The Six Big Environmental Rules for Fossil 

The Clean Power Plan 
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Notes: *Under certain conditions, states may be granted a one- to two-year extension; **See next page 

Sources: SNL Financial; Inside EPA; Law360; Van Ness Feldman 

Area Timing Status Implications 

Clean Power 

Plan (CO2 for 

Existing 

Plants) 

Proposed June 

2014; final rule 

expected mid-

Summer 2015 

 

D.C. court heard 

challenges to rule 

in April 2015  

 

Major reductions 

begin in 2020 

 Final rule due out mid-Summer 2015, 

along with new and existing source rules 

– a possible delay to late summer is 

rumored 

 EPA has received two million comments 

concerning the rule  

 States required to submit compliance 

plans one year after rule finalized* 

 Proposed rule is being challenged in 

court in separate suits by Murray Energy 

and a coalition of a dozen states 

 According to EPA, CPP could cost $7.3B 

to $8.8B a year in 2030 

 NERC has identified multiple reliability 

challenges posed by the rule 

 Lacking a veto-proof majority, the GOP-

led Congress may attempt modifications 

to key deadlines and other rule 

provisions – delay may be an attempt to 

block that and/or limit hang up in the 

courts 

Cross-State 

Air Pollution 

Rule (CSAPR) 

Restored by 

Supreme Court in 

April 2014 

 

D.C. court heard 

continued rule 

challenges in Jan.–

Feb. 2015 

 

Implementation 

begins in 2015 

 Restored by the Supreme Court in April 

after being vacated by D.C. Court of 

Appeals in 2012 

 D.C. Circuit Court lifted stay in Oct. 

2014, but heard lingering arguments 

over the rule in early 2015 

 Phase one of implementation starts  

Jan. 1, 2015, with phase two starting in 

2017 

 EPA can get rid of the legally rickety 

Clean Air Interstate Rule 

 Further industry challenges unlikely as 

the vast majority of the CSAPR region 

can easily comply with the rule  

 Some generators may opt to move 

planned retirements associated with the 

Mercury and Air Toxics Standards 

(MATS)** rule up to Jan. 2015 (from 

Spring 2015) 
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The Six Big Environmental Rules for Fossil (Cont’d) 

The Clean Power Plan 
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Note: *National Pollutant Discharge Elimination System, a program under the Clean Water Act  

Sources: SNL Financial; Inside EPA; Van Ness Feldman; Reginfo.gov (accessed Aug. 19, 2013); 

http://www.epa.gov/ttn/atw/utility/utilitypg.html (accessed Aug. 19, 2013); The Hill 

Area Timing Status Implications 

Mercury and Air 

Toxics 

Standards 

(MATS) 

Implementation 

begins Spring 2015 

 

Supreme Court 

ruling expected in 

June 2015 

 

Some asking for 

extra year; one 

requests a “fifth 

year” 

 D.C. Circuit Court upheld the rule in April 

2013 saying that the EPA need not 

consider cost when designing the 

regulation 

 In March 2015, the U.S. Supreme Court 

heard oral arguments on the rule after 

push from 21 states, among others. The 

Court’s questions focused on whether 

EPA needed to consider compliance 

costs and how it accounted for them 

 MATS will remain in place during the 

Supreme Court review 

 Biggest driver of coal retirements to date 

 EPA estimates up to $9.6B a year in 

compliance costs; industry says much 

higher 

 The Supreme Court review means 

continued uncertainty in the industry 

Cooling Water 

Intake  

(Clean Water 

Act §316(b)) 

Final rule released 

 

Challenges from 

environmental 

groups 

 

Compliance 

schedule varies on 

NPDES* permit 

timeline 

 The EPA released the rule in May 2014, 

but only published it in the Federal 

Register in Aug. 2014 

 Environmental groups have filed three 

separate challenges to the rule 

 Affects 544 power plants 

 Utilities must use one of seven best 

technologies available 

 Industry has largely backed the flexibility 

in the final rule 

 More stringent entrainment standards for 

new units at an existing facility 

 Implementation costs are estimated by 

the EPA at up to $297M annually, far 

less than estimated costs in original 

2011 draft 
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The Six Big Environmental Rules for Fossil (Cont’d) 

The Clean Power Plan 
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Notes: *Refers to primary ozone standard; **Measured in 2011 dollars and excluding California 

Sources: SNL Financial; Inside EPA; The Hill; POWER magazine; EPA; EnerKnol  

Area Timing Status Implications 

National 

Ambient Air 

Quality 

Standards 

(NAAQS) 

New standard 

proposed in late 

Nov. 

 

Rule to be finalized 

in Oct. 2015 

 

 In 2008, EPA under George W. Bush 

updated the NAAQS ozone standard to 

75 parts per billion (ppb) 

 In Oct. 2014, the Supreme Court 

declined to review a federal court ruling 

that upheld the standard 

 On Nov. 26, 2014, the EPA proposed to 

lower the ozone standard* to 65–70 ppb; 

update was required by Dec. 1 by court 

order 

 According to the EPA’s analysis, the rule 

in 2025 would cost annually:  

 At 70 ppb – $3.9B** 

 At 65 ppb – $15B** 

 Sen. Jim Inhofe, R-Okla., believes the 

EPA’s new standards for ozone would 

face “rigorous oversight” in the Congress 

 API President and CEO: “Tightening 

these standards could be the most 

expensive regulation ever imposed on 

the American public” 

Coal 

Combustion 

Residuals 

Final rule issued 

Dec. 19 

 

Rule published in 

Federal Register on 

Apr. 17, 2015, 

triggering 90-day 

clock for filing 

suits over rule 

 After more than four years of 

consideration, EPA issued a final rule 

regulating coal combustion residuals 

(CCRs) on Dec. 19 

 The final EPA rule treats CCRs as solid 

waste (rather than hazardous) under 

subtitle D of the Resource Conservation 

& Recovery Act (RCRA) 

 Power producers now have some 

degree of certainty in treatment of CCRs 

 States will drive oversight and 

enforcement, under federal minimum 

standards, but there may still be 

differences in degree under different 

regimes; however, potential exists for 

nuisance citizen suits against CCR 

producers 
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EPA’s Proposed Clean Power Plan: What and How 

An Overview of the Clean Power Plan 
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Note: *Refers to Public Utility Commission of Texas, Texas Commission on Environmental Quality, and Texas 

Railroad Commission 

Sources: SNL Financial; NARUC; RTI International; EPA 

Heat rate improvement at existing coal-fired 

generating units 

 Assumed 6% 

CO2 reduction from increased generation at 

natural gas combined cycle facilities (vs. 

coal-fired) 

 Assumed 70% minimum capacity factor 

 New NGCC facilities 

Increase in cleaner generation  

 Increased nuclear capacity (new units) or 

avoided retirements (6% at risk) 

 Increased renewables (EPA assumed 13% 

renewable energy by 2030) 

Increased energy efficiency  

 Reduced generation through energy efficiency 

improvements (EPA assumed 1.5% annual 

savings) 

Compliance “building blocks” were used to set state 

targets. While not required to be used by states, these 

“building blocks” are controversial. 

Building  

Block 1 

Building 

Block 2 

Building 

Block 3 

Building 

Block 4 

EPA Proposed “Building Blocks” for Compliance 

What It 

Would 

Regulate 

 Regulates existing power generation sources, 

but states may use portfolio approach 

regulating “outside the fence,” e.g., renewables 

and efficiency providers  

 Targets reduction of 17% from 2013  

How It Works 

 EPA gives states state-specific emissions goals 

based on “building blocks”  

 States submit compliance plans for EPA 

approval using best system of emissions 

reduction...adequately demonstrated 

 States may submit multi-state plans 

 States have choice of mass (total lbs.) or rate 

(lbs./MWh) emissions limits 

 Use of “building blocks” not required 

Comments: 

Hostile an 

Under-

statement 

 Texas agencies*: “[T]his is a completely 

unrealistic and unattainable goal for Texas,” 

referring to the interim CO2 rate of 853 lbs. 

CO2/MWh 

 Sierra Club: “EPA should require full 

compliance by 2025 because the vast majority 

of emission reductions can be achieved early 

on in the compliance period” 
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Potential Effects of the CPP Vary Widely by State 

An Overview of the Clean Power Plan 
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Note: *In pounds of CO2 per MWh-hour 

Sources: NARUC; RTI International ; EPA; ScottMadden analysis 

2030 Goals (by State) as Percent Reductions  

from 2012 CO2 Emission Rates* 

ID

33%
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IN
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16%

KS

23%
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44%

CA

23%
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35%
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38%
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26%
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15%
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35%
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11%
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14%

MD
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38%

No
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10%-20% 21%-30% 31%-35% 36%-40% 41%-45% 46%-50% 51%-55% >70%
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States and Industry Brace Themselves for the Final Rule 

Avoiding Stranded Cost Via 

a “Balloon Payment” on 

GHG Reduction 

 Under the CPP, EPA assumes that gas plants would operate at up to a 70% capacity factor to displace 

coal generation 

 Arizona has proposed relaxing that constraint for its “younger” (<40 years old book life) coal plants and 

those with recently installed environmental controls 

 This would be offset by greater renewable generation and energy efficiency gains later during the 

compliance period  

Seeking a Reliability Safety 

Valve 

 Utilities, grid operators, and environmental generally agree on a reliability safety valve that allows units 

needed for reliability to run longer to maintain grid reliability 

 One key point of contention is whether related emissions excursions or “backsliding” must be offset by 

reductions before or after the incident or through credits 

 FERC has been hosting technical conferences, seeking to determine what role it should play in 

overseeing CPP reliability issues, including review of state implementation plans 

Unclear Whether EPA Will 

Provide Relief from Steep 

Initial Reductions 

 The initial compliance period beginning 2020 is controversial 

 NERC has recently said that 2020 targets, which comprise 80% of emissions reductions sought by 

EPA, cannot be reached in several regions, and industry representatives and some states have 

expressed concerns about meeting the initial reduction goals 

 EPA Administrator McCarthy has not publicly expressed a willingness to push back the 2020 start date, 

but there is some discussion of providing flexibility to states to structure the pace of emissions 

reductions over the 2020-29 compliance period 

 Relief, if any, from interim targets will come in the final rule 

Recent Developments 
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Sources: SNL financial; Inside EPA; industry news 
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States and Industry Brace Themselves (Cont’d) 

Is the Time Ripe for 

Challenges? 

 In April 2015, the Court of Appeals for the D.C. Circuit heard arguments challenging the proposed rule 

on both jurisdictional and substantive grounds 

 While some judges asked substantive questions, consensus of court observers is that it won’t rule on 

the case until the final rule is issued 

Some Legislatures Get the 

Final Word 

 In some jurisdictions (e.g., Texas and West Virginia), the state legislature has reserved approval/veto 

power over compliance plans 

Concerns About Gas 

Pipeline Adequacy 

 Given the CPP’s expectation of a significant ramp-up in gas-fired combined cycle power generation 

under its Building Block 2, some industry observers are concerned about the adequacy of pipeline 

capacity to support that increased gas demand 

 A Leaky Problem? 
 Coal state representatives from Indiana and Kentucky argue that an unintended consequence of the 

CPP may be more emissions, as industrial activity moves to higher-emitting regions like China 

Recent Developments 
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Sources: SNL financial; Inside EPA; industry news 
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Concluding Thoughts and Potential Issues 

￭ Unresolved issues: States and utilities will have to await, and 
perhaps promote, resolution of the thorny issues arising from 
the CPP (some shown at right) 

￭ Say “no” or hedge: Moreover, they will have to determine 
whether a “just say no” approach is better than hedging bets 
with a two-track litigate-and-prepare strategy. Many seem to be 
opting for the latter 

￭ Possible sweeteners: The Obama administration is proposing 
carrots in the form of grants and a potential $4B clean power 
investment fund, although that may be difficult to fund under 
the current Congress 

￭ Uncertainty remains: We can surely expect the Supreme Court 
to ultimately weigh in on the CPP’s legality, which promises 
that even with an expected issuance of the final rule, certainty 
regarding the CPP may remain a commodity in short supply 

Final Thoughts and Issues to Watch 
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Major Issues Regarding Proposed EPA Rule 

Threshold Issue of 

EPA Authority 

 Does EPA have authority to regulate 

CO2, in particular under little use 

(§111d) of the Clean Air Act? 

“Outside the Fence” 

Jurisdiction 

 Can EPA extend obligations under 

plan beyond power plants?  

Cost and  

Feasibility of Plan 

 Disagreement over cost and 

feasibility  

 Concern over formulation and 

assumptions of CPP building blocks 

Reliability and  

Role of FERC 

 Grave warnings from many about 

reliability impacts 

 FERC’s level of involvement to date 

and going forward, a source of 

contention 

Treatment of Nuclear 
 Treatment of nuclear under 

construction and at risk for retirement 

Accounting/ 

Calculations 

 Challenges of accounting for 

efficiency savings and emissions 

reductions (e.g., what would have 

been vs. what is emitted) 


