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ScottMadden Perspective:  
Fracking Regulation 

What are the issues? What is happening? What is the outlook? 
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Discussion Outline 

 Shale – A New Context 

 Issues and Developments 

— Federal 

— State 

 Our Crystal Ball 
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Development of Shale Plays 

Notes:  *excl. Barnett-Woodford, incl. Cana Woodford; **”undiscovered, technically recoverable”; all other 

resources are technically recoverable resources; rigs counts incl. horizontal, directional, and vertical 

Sources:  Gas resources per EIA, Review of Emerging Resources: U.S. Shale Gas and Shale Oil Plays (data as 

of Dec. 2010); Baker Hughes (rig count as of Jan. 11, 2013); Utica resource estimates per USGS 

(reported by Oil & Gas Fin. J.); natural gas production figures per EIA (as of Sept. 2012), at 

www.eia.gov/energy_in_brief/article/about_shale_gas.cfm; Utica production figures per Ohio Dept. of 

Natural Resources 

Barnett  

Production: 0.4 BCF/d 

Resources: 43 TCF 

Gas Rig Count: 28 
Haynesville 

Production: 2.4 BCF/d 

Resources: 75 TCF 

Gas Rig Count: 41 

Woodford 

Production: 0.2 BCF/d 

Resources*: 28 TCF 

Gas Rig Count: 24 

Marcellus 

Production: 2.3 BCF/d 

Resources: 410 TCF 

Gas Rig Count: 92 

Antrim 

Production: 0.1 BCF/d 

Resources: 20 TCF 

Gas Rig Count: N/A 

Utica 

Production: 7 MMCF/d 

Resources: 38 TCF** 

Gas Rig Count: 5 

Eagle Ford 

Production: 0.7 BCF/d 

Resources: 21 TCF 

Gas Rig Count: 66 

We could see a doubling of rigs 

(~1,200) in the next two decades 

(assuming current well productivity), 

with many in places that have not 

seen this kind of activity and may not 

be prepared for it. 

Fayetteville 

Production: 1.0 BCF/d 

Resources*: 32 TCF 

Gas Rig Count: 13 
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Development of Shale Plays (Cont’d) 
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Sources:  EIA; Range Resources Company Presentation (Oct. 2011) (citing Goldman Sachs) 
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Breakeven Economics are Within the Price 
Uncertainty Band 

 Shale fields ramp up more quickly, and wells 
deplete more quickly, than conventional resources 

 Coupled with price uncertainty, this may lead to 
boom and bust drilling and therefore increased 
risk and potentially regulatory attention 

 We’re already seeing some signs of potential 
boom/bust production cycles 

Source: EIA Annual Energy Outlook 2013 

U.S. Dry Natural Gas Production by Source, 1990 

(trillion cubic feet) 

Projected U.S. Dry Natural Gas Production 
Outpaces Domestic Consumption by 2020 

 Growth is primarily to serve increased gas 
generation demand and will come largely from 
onshore production in shale areas 

— Shale gas production expected to increase 
from 5 Tcf, or 23% of total U.S. dry gas 
production, in 2012 to 10 Tcf, or 37% of dry 
gas production, in 2020 
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Recent Headlines 

General Industry 

 Low natural gas prices continue in the near term with mild weather and plentiful shale gas supply 

 Natural gas liquids (NGLs) continue to buoy economics of “wet” plays like Marcellus and Barnett  

 Utica being seen by some as the next major shale play 

 Shale gas growth, and attendant low prices, may impact the emerging alternative energy sector, challenging 
the economics and taking the wind out of the sails of public policy support, like more stringent RPSs 

 Developers have seen cash flows of roughly half of finding and development costs which may lead to industry 
consolidation and scaling back new development to reduce costs and improve cash flow 
 

Regulatory Environment 

 Federal 

— EPA is studying potential impacts of hydraulic fracturing on drinking water resources—due in 2014 

— The pace of regulatory activity on hydraulic fracturing is expected to hasten in Obama’s second term 

— EPA is considering whether to revisit the 1988 finding that drilling waste water should not be regulated  

— EPA looks to use existing regulations to address fracking—possibly to extend their industry oversight 

 State 

— Regulators are focusing on the economic benefit and the need to protect the environment and public 
health 

 At least 137 bills in 24 states have been introduced that specifically address hydraulic fracturing, and 
legislation has passed in IN, NC, PA, SD, and TN 

— Some states (LA, OK) are seeking withdrawal of the proposed federal fracking rule (Department of the 
Interior’s Bureau of Land Management) that requires public chemical disclosure, strengthening well-bore 
integrity, and ensuring operators have adequate plans for flowback—rules expected to be finalized in 2013 
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Sources: ScottMadden research; Pace Global  
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Key Questions Facing Industry 

What will pace of development look like going forward? 

 Stronger in United States – While shale gas is a worldwide phenomenon, development will likely be more 
active in the United States than elsewhere at least in the near term, because of U.S.’s experience with 
fracking technology and issues elsewhere with property rights, vested interests, and environmental concerns 

 Demand drivers – Increasing demand will provide the “carrot” to encourage further unconventional gas 
development 

— Power generation: Continued growth in the use of gas for power generation, expected to reach 
almost 43% of capacity by 2022*  

— Manufacturing renaissance: Demand for liquids, e.g., ethane, as well as gas for direct use in 
manufacturing processes  

— Potential export: Absent political or regulatory impediments, shale gas could be exported, given the 
magnitude of the price differentials and the absence of a true liquid world market (unlike oil) 

— Cold weather: A spate of warm winters has been a drag on demand, but a cold snap could provide 
some periodic spikes in demand 

 Network vs. point-to-point (points being the old supply and load centers) – Development will require 
further build out of midstream gas delivery infrastructure to move the gas from new supply centers (shale) to 
new load centers (gas generation) in grid-wise vs. longitudinal fashion 

 Increased interdependence between gas and power industries – Could stress the delivery system in 
certain regions and lead to increased regulation along the gas-electric physical, financial, market rules, and 
coordination borders 

 Deep pockets and consolidation in the trough – Low natural gas prices are causing cash flow challenges 
for smaller producers; consolidation and acquisition by larger players, including vertically integrated firms, 
e.g., ExxonMobil, will provide balance sheet support for continued shale development  
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Sources: *NERC, 2012 Long-Term Reliability Assessment 
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Key Questions Facing Industry (Cont’d) 

What does the future of well productivity look like? 

 Well construction costs have decreased – Improvements in technology and drilling practices have led to 
lower costs of well construction  

— One large player has reduced the time to drill a well by 20% (15 to 12 days) and increased the 
number of wells per year by a single rig by 48% (21 to 31) over a three-year span 

— Also, well drilling and completion costs have decreased substantially; at Marcellus costs declined 
60% to 70% (~$1M to $350K) between 2008 and 2010 

 Wells have become more productive – Wells are put into production faster with increased initial production 
(IP) 

— A large player increased lateral lengths at Fayetteville by 45% (3.1K to 4.5K feet) – increases were 
common across other shale plays and ranged from 12% to 58% in lateral length 

 Sections within a lateral well (stages) also increased between 35% and 55% between 2008 
and 2010 across major shale plays. It is thought that 2X the lateral length equals 2X the 
reserves  

 At Fayetteville these advances have contributed to a 90% increase in the IP rate for the 
average well (2.0 to 3.8 MMcf/d) 

— Production has been rising despite significant decreases in the natural gas rig count over the past 
year which suggest increases in rig efficiency—natural gas rig count was 431 as of December 28, 
2012, compared with 811 at the start of 2012 

 Recovery of potential reserves is increasing – The percent recovered of potential reserves continues to 
improve well economics  

— Chesapeake Energy has been able to increase the estimated ultimate recovery per well at the 
Marcellus play by 36% (3.8 to 5.1 BCF/well) between 2008 and 2010 
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Sources: NERC, 2011 Special Reliability Assessment: A Primer of the Natural 

Gas and Electric Power Interdependency in the United States; EIA 
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Water: How will EPA study on risks of hydraulic fracturing to develop shale gas impact the industry? 

Key Questions Facing Industry (Cont’d) 
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EPA process view of hydraulic fracturing 

 Issues: 

— Water acquisition/availability – Water availability and 
the potential of withdrawals to impact an area  

— Chemical mixing – Chemical transportation accidents  

— Well injection – Conditions associated with 
subsurface migration and/or inadequate well 
constructions 

— Flowback and produced water – Releases, leakage 
from equipment, improper construction, and 
maintenance 

— Wastewater treatment and disposal – Treatment and 
disposal methods and downstream impacts from 
discharge of treated wastewater 

 May lead to: 

 Regulation or restriction on 
water use 

 Disclosure of proprietary 
chemicals, and/or restrictions 
on which chemicals can be 
used 

 Increased construction costs to 
reduce release/leakage risks 

 Stricter water reclamation 
requirements 

 More restrictive or expensive 
discharge requirements 

Air: How will EPA handle calls for regulation of methane emissions? 

 Potential for multi-state suit calling for standards to limit methane emissions—states argue methods to 
capture methane are available and cost-effective, implying standards to limit methane emissions would be 
appropriate and claim they will file suit unless EPA establishes standards or guidelines for oil and gas 
operations. Methane is 21x CO2 in potency as a greenhouse gas 

 Industry argues there is really nothing new here, and regulation is not needed 
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Federal Regulatory Regime 

Existing Regulatory Regime 

 Historically, oversight and regulation of oil and gas exploration, including hydraulic fracturing, has been 
primarily at the state level, largely because those activities were concentrated in a handful of states 

 Several federal laws authorize EPA to regulate activities with environmental impacts, although there are a 
number of exemptions for gas development 

 As the  

 President Obama has formed an interagency working group to coordinate policy, foster information sharing, 
and promote communication among agencies on issues related to “safe and responsible production” of 
unconventional gas 

— The Obama administration is expected to leverage existing regulations, inventory regulatory authority 
with existing statutes and promulgate rules under those statutes 

8 

Main EPA Authorities What It Covers Exemption for Gas Development* 

Safe Drinking Water Act 

(SDWA) 

 Contaminant present in or likely to enter a 

public water system or an underground 

source of drinking water 

 Hydraulic fracturing with fluids other than diesel fuel does not 

require an underground injection control permit 

Clean Water Act  Source(s) of pollution, including discharge 

of pollutant to surface waters 

 Actual or threatened discharge of oil or 

hazardous substances into U.S navigable 

waters or on adjoining shorelines 

 Federal stormwater permits are not required for 

uncontaminated storm water at oil and gas construction sites 

or at oil and gas well sites 

Clean Air Act  Accidental release to air of regulated 

substance; “endangerment” 

 Emissions of hazardous air pollutants (HAPs) may not be 

aggregated to determine whether a “major source” 

 Some naturally-occurring hydrocarbons not included in 

threshold determination of whether to regulate a facility 

Resource Conservation 

and Recovery Act 

 

 Handling, storage, treatment, transportation, 

or disposal of any solid waste or hazardous 

waste 

 Oil and gas exploration and production wastes are not 

regulated as hazardous waste 

CERCLA  

(“Superfund”)** 

 Actual or threatened release of any 

hazardous substance 

 

 Liability and reporting provisions do not apply to injections of 

fluids authorized by state law for production, enhanced 

recovery, or produced water 

Notes: *Exemption applies only to preventive programs; EPA has broad authority on responses **Comprehensive Environmental Response, Compensation, and 

Liability Act; italics indicate exemption by prior EPA regulatory action; other exemptions are by statute 

Sources: Government Accountability Office; industry news; ScottMadden research 



Copyright © 2013 by ScottMadden. All rights reserved. 

Federal Developments 

New Regulatory Developments 

 New source performance standard (NSPS): EPA issued an NSPS in April 2012 for the oil and gas 
industry, to be phased in by 2015, requiring reductions of volatile organic compound emissions (contributing 
to ozone) at, among other places, gas wells using hydraulic fracturing and mandating “green completion” 
techniques 

 National emissions standards for hazardous air pollutants (NESHAP): EPA issued revised standards in 
August 2012 that subject onshore gas wells and related equipment to NESHAP, namely volatile organic 
compounds, with expected co-benefits of reducing methane emissions 

 Working group: Obama administration formed interagency working group to coordinate policy for “safe and 
responsible production” of unconventional gas, leveraging existing regulations and new rules under statutory 
inventory regulatory authority 

 Wyoming investigation: EPA is using its CERCLA authority to investigate water well contamination in WY 

 Proposed legislation: In 112th Congress, legislation was proposed in both House and Senate requiring 
disclosure of chemicals used in fracking fluid and restoring EPA's full authority to regulate the practice under 
SDWA, but the bills were never moved forward 

 Using settlements: EPA is using settlements in oil and gas enforcement cases to implement monitoring, 
permitting, and other measures  

 Expanding regulatory authority: EPA is looking to potentially modify existing regulations to address 
fracking, prompting concern of more oversight under its main statutory authorities as well as looking into 
other statutes 

 Science advisory board (SAB): EPA is creating a new SAB panel to review initial findings from study on 
impacts of fracking on drinking water 
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Sources: Inside EPA; industry news; ScottMadden research 
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Federal Developments (Cont’d) 

EPA Study 

 Initial progress report provided in December 2012  

 Progress report outlines the methodology for data collection, analysis, and areas of study: the five stages 
of the hydraulic fracturing water cycle and how each stage could impact water supplies  

 Report details and final results will be available in 2014 and may lead to significant regulatory changes 

 EPA scales back scope of fracking study highlighting data limitations 

 EPA has scaled back some aspects of the study, dropping plans to assess possible adverse effects 
between fracking fluids and naturally occurring materials in subsurface shale plays and conducting toxicity 
testing of fracking chemicals 

 The agency highlights limitations on some of the data planned for the study – difficulty in pin pointing 
locations of large scale water withdrawals and wastewater treatment processes 

 In a study done in Wyoming, critics question the well construction, well sampling, and sampling handling 
being done for the EPA study 

 “Poorly constructed wells and poor sampling procedures could cause cross-contamination in the samples"  

 Critics believe that the EPA must follow better practices in the future for monitoring wells 
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Sources: Inside EPA; industry news; EPA; ScottMadden research 
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State Developments 
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Key State Updates 

Pennsylvania 

 Nearly $200 million in “impact 
fees” collected in 2012 for drilling 
4,034 horizontal wells and 419 
vertical wells  

 PA senate passed legislation to 
encourage use of treated coal 
mine drainage water for fracking 

New York 

 New York state set a moratorium in 
2008 on hydraulic fracturing pending 
environmental impact analysis and 
the Department of Environmental 
Conservation’s issuance of new regs 

 Public health impacts being reviewed 
in Supplemental Generic 
Environmental Impact Statement 
(SGEIS) 

— SGEIS is due on 2/27/13 and is 
needed to write regs (a 90-day 
extension can be requested) 

— Without regs, the current 
moratorium continues 

 Some anticipate Gov. Cuomo will 
restrict fracking to a few counties 
where gas shale is far below the 
water table and allow localities a veto 

 New York regulators may have to 
signal a decision on hydraulic 
fracturing by Feb. 13 to meet an end-
of-the-month deadline for completing 
regulations 

Ohio 

 Gov. Kasich supports higher oil 
and gas drilling taxes to pay for 
income tax cut for state residents 

 State lawmakers approve rules 
governing oil and natural gas well 
construction, water handling, and 
disclosure of chemicals used in 
hydraulic fracturing 

 State lawmakers approve 
regulation on gas gathering lines 
from horizontally drilled wells, 
including higher construction 
standards and maximum 
allowable operating pressures, to 
name a few, for gathering 
pipelines 

Source: Industry news  
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State Developments (Cont’d) 

Other State Updates  

 California releases draft rules for hydraulic fracturing operations; falls short of environmentalists’ call for strict 
landowner notification and chemical disclosure requirements, undermining hopes that the rules’ provisions 
could serve as a model for other states as well as upcoming federal policies 

 Some states (AR, PA, WY) already have drilling, wastewater, well completion, and disclosure rules in place 

 CO, WV, OH, and TN have received comments on revisions to gas drilling and chemical disclosure 
regulations; final rules pending 

 NC is conducting a regulatory review before permitting drilling in the state 

 OK requires fracking fluid disclosure as of July, and IL Senate bill (pending IL House action) seeks to do the 
same 
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Source: Industry news  
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The “Crystal Ball” –  
Four Potential Future States of the World 
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Sources: EIA; ScottMadden analysis 

Notes: Excludes capacity in operation before 1950. 2011 data are preliminary and incomplete; pending EIA 

update. Hydro is run-of-river and pumped storage; excludes tidal, etc. Coal includes lignite and refined 

coal, but does not include petcoke, black liquor, and the like. Gas does not include propane or syngas. 

Oil includes residual, distillate, and "other" oil, which includes waste oil products like butane, sludge oil, 

tar oil, and propane. 

Houston, We Have a Problem 
• Major Macondo-like event forces temporary 

shutdown of shale exploration 

• Complete regulatory rethink – aggressive federal 

(and perhaps state) response 

• Insurance, capital costs rise to reflect increased 

risk 

• Slow ramp-back to pre-event production levels 

Gasland  
• Pervasive (and punitive) regulation 

• State, local, and federal regulations, sometimes 

conflicting 

• Onerous compliance cost dramatically increases 

E&P costs 

• Effectively limits production capacity 

It’s a Gas, Gas, Gas 
• Industry standards promulgated, allowing 

increased self-regulation 

• States oversee and provide “soft touch” on 

regulation 

• Federal involvement is limited; largely work 

through state regulatory constructs 

Patchwork Quilt 
• Federal deference to state primacy on E&P 

environmental regulation 

• State regulation with different degrees of 

stringency, perhaps with some federal overlay 

• Locational advantages depending upon resource 

and regulatory environment (e.g., NY vs. PA) 

Wide degree of potential outcomes, but most likely cases 

involve increasingly stringent regulations. Place your bets 

ladies and gentlemen. 
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For more information, please contact us. 

 

Contact Us 

Stuart M. Pearman 

Partner and Energy Practice Leader 
ScottMadden, Inc. 

2626 Glenwood Ave 

Suite 480 

Raleigh, NC 27608 

 

 

 

Phone: 919-781-4191 

spearman@scottmadden.com 

www.scottmadden.com  
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